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LABOUR RELATIONS REFORM BILL 2002 
Committee 

Resumed from an earlier stage of the sitting.  The Deputy Chairman of Committees (Hon Simon O’Brien) in the 
Chair; Hon N.D. Griffiths (Minister for Racing and Gaming) in charge of the Bill. 

Clause 4:  Part VI inserted -  
Progress was reported after the clause has been partly considered. 

Hon MURRAY CRIDDLE:  I move -  

Page 14, line 6 - To delete “any question,” and insert instead “a”. 

Proposed section 97UN(1) states -  

An EEA must include provisions for the resolution of any question, dispute or difficulty that arises out 
of or in the course of the employment.  

What is the reason for including the words “any question”, because if there is a dispute or difficulty, surely that 
is all that is required? 

Hon N.D. GRIFFITHS:  An interesting precedent for including the words “any question” in an arrangement to 
deal with the resolution of disputes is contained in legislation that had the support of Hon Murray Criddle.  I 
refer to section 21(1) of the Workplace Agreements Act 1993, which states -  

A workplace agreement must set out provisions for dealing with any question or dispute that arises 
between the parties about the meaning or effect of the agreement . . .  

There is nothing particularly difficult about including the words “any question” in proposed section 97UN(1).  
The amendment will remove the ability for EEA dispute provisions to deal with any question that arises out of or 
in the course of the employment.  The ability for EEA dispute provisions to deal with any question will help to 
facilitate effective dispute resolution, as presumably is also the case with regard to workplace agreements.  The 
proposed amendment will prevent the EEA dispute provisions from addressing any question that may evolve into 
a full-blown dispute.  It is interesting that the amendment seeks to set a standard for EEAs that is different from 
the one the member supported when the Workplace Agreements Act was passed many years ago.   

Hon MURRAY CRIDDLE:  I understand what the minister has said.  However, what I asked the minister to 
outline is what “any question” may be.  Did the minister include the word “difficulty” in his summation?   

Hon N.D. GRIFFITHS:  I assume the reason for the last part of that question is that the words in section 21(1) of 
the Workplace Agreements Act are “any question or dispute”.  The words in proposed section 97UN(1) are “any 
question, dispute or difficulty”.  I did not use the word “difficulty”, as I recall.  However, in proposed section 
97UN(1) we are dealing with the words “any question”.  The amendment seeks to delete the words “any 
question”.  I have dealt with the second part of the member’s question.  

Hon Murray Criddle:  No, you have not.  You have not given the reason for leaving out the word “difficulty”.   

Hon DEE MARGETTS:  From the point of view of the Greens (WA), the proposed amendment to remove the 
words “any question” would leave in proposed section 97UN(1) the words “the resolution of a dispute or 
difficulty that arises out of or in the course of the employment”.  That would not be wise, because it would 
remove the ability for preventive dispute resolution by reducing the capacity for an EEA to resolve questions 
about employment.  Therefore we are not inclined to support the amendment.   

Hon RAY HALLIGAN:  I have heard what the minister has said.  One question that comes to mind immediately 
is whether the minister agreed that the words “any question” should be included in the Workplace Agreements 
Act, because he is certainly agreeing that they should be included in this Bill.  Those words are a catch-all and 
embrace everything.  It makes me wonder exactly what the Government has in mind.  In addition, proposed 
subsection (4) states that the regulations may prescribe model provisions as a guide to the kind of provisions that 
may be inserted in an EEA.  Why does the Government wish to go down the path of saying “may” and not make 
it obligatory that there be some model provisions in the regulations? 

Hon N.D. GRIFFITHS:  The terms of the amendment are very limited.  I have already pointed out that the words 
that the member is seeking to delete are contained in a piece of legislation that he had no difficulty in passing 
many years ago.  With regard to the point raised by Hon Ray Halligan, my views on the workplace agreements 
legislation are on the record, and I encourage the member to use his time wisely and read the Hansard debates of 
1993.  If he did, he would be assured that we are dealing with these matters promptly. 

Amendment put and negatived. 
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Hon DEE MARGETTS:  Mr Acting Chair, the amendment that we now move to -  

The DEPUTY CHAIRMAN:  Order!  I want to make it clear that my title is not Mr Acting Chair but Mr Deputy 
Chairman. 

Hon DEE MARGETTS:  May I call you Mr Deputy Chair? 

The DEPUTY CHAIRMAN:  I prefer Mr Deputy Chairman. 

Hon DEE MARGETTS:  I prefer “chair” as a non-sexist term.  Am I forbidden from using that term? 

The DEPUTY CHAIRMAN:  The tradition and usage in this House is that of Mr Deputy Chairman, which I 
prefer. 

Hon DEE MARGETTS:  With all due respect, that was not the question.  I asked if I am forbidden from using 
the term “Mr Deputy Chair”.  

The DEPUTY CHAIRMAN:  We will move on for now.  It is unlikely that the member is forbidden from using 
the term.  However, there is a traditional usage in this Chamber and the standing orders provide for that.  I will 
seek further advice on that matter rather than get bogged down on it now if the member wants to insist on using 
the term that I prefer she did not.  Will the member move the amendment standing in her name, if she so wishes. 

Hon DEE MARGETTS:  Thank you Mr Deputy Chair.  I move -  

Page 15, lines 1 to 6 - To delete the lines and insert instead - 

(b) provide for the appointment of an arbitrator by agreement if, but only if, any question, 
dispute or difficulty arising out of or in the course of employment actually occurs; 

This amendment will help link the dispute settlements appropriately to the nature of the dispute.  The Greens 
(WA) believe this is less restrictive than the existing provision.  It is better to have this amendment in the 
legislation than to leave it floating by way of regulation.  The general principle that the Greens are operating on 
is to try to make employer-employee agreements as fair as possible, even though we are on the record as saying 
that we do not agree with them.  This amendment is moving in that direction and I seek the support of the 
Committee on this issue. 

Hon N.D. GRIFFITHS:  The Government wishes EEAs to be fair and workable.  The proposed amendment 
would enable an arbitrator to be appointed by the parties only once a dispute or difficulty had arisen.  The 
proposed paragraph in the Bill allows for the parties to agree upon an arbitrator at the time of making the EEA.  
The proposed amendment could create difficulties, as parties already in dispute would be required to reach 
consensus on an arbitrator and that could further escalate the dispute or create a dispute in its own right.  The 
parties should have the flexibility of nominating an arbitrator at the time of making the EEA, should they so 
choose.  The paragraph, as it currently stands, gives the parties the capacity to do something that Hon Dee 
Margetts wishes to take from them.  Her amendment promotes inflexibility.  Therefore, it would be better to let 
the proposed paragraph stand.   

Amendment put and negatived. 

Hon DEE MARGETTS:  I move - 

Page 15, after line 9 - To insert - 

(1a) Where the parties are unable to agree on an appointment under subsection (1)(b), or 
an appointment under subsection (1)(b) or (c) fails, section 97UP applies. 

That amendment allows the relevant industrial tribunal to make the decision, which would work towards a fair 
means of solving such disputes. 

Hon N.D. GRIFFITHS:  The proposed amendment is unnecessary.  Proposed section 97UO(1) states - 

EEA dispute provisions must, if section 97UP does not apply - 

Proposed section 97UP states - 

EEA dispute provisions may provide for a party to refer to the relevant industrial authority, for 
arbitration . . .  

It then refers to proposed section 97WI and continues - 

. . . any question, dispute or difficulty that arises out of or in the course of the employment. 
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This amendment proposes that when an arbitrator cannot be agreed upon, the dispute will be referred, by default, 
to the Western Australian Industrial Relations Commission for determination.  However, proposed 97UO(2)(c) 
provides that the regulations may prescribe time limits for doing any act under EEA dispute provisions.  That 
might include, for example, the time for appointing an arbitrator.  If this time limit were not complied with, the 
dispute could be referred to the commission under proposed section 97WK.  The honourable member’s proposal 
unnecessarily complicates the provisions with respect to the operation of EEAs.  

Point of Order 

Hon DERRICK TOMLINSON:  The wording of the amendment moved by Hon Dee Margetts appears to be 
dependent, or consequent, upon the agreement of the Committee to her previous amendment, which was 
intended to provide for the appointment of an arbitrator by agreement.  That amendment was defeated.  The 
original proposed subsection (1)(b), to which the current amendment must now refer, does not provide for an 
agreement for the appointment of an arbitrator but rather, in the context of 97UO, a compulsion to name the 
arbitrator, and, if desired, any alternate arbitrator, or setting out how an arbitrator is to be appointed.  There is no 
reference to an agreement.  The agreement is a consequence of the previous amendment which was negatived.  If 
that consequence is so, would Mr Deputy Chairman please advise whether the amendment before us is out of 
order?  

Hon N.D. GRIFFITHS:  What the honourable member said was what I first thought.  However, when I read 
97UO(1)(b)(ii) more closely, it made the amendment moved by Hon Dee Margetts - 

The DEPUTY CHAIRMAN:  The consideration of the point of order could benefit from further discussion.  

Sitting suspended from 6.00 to 7.30 pm 

Deputy Chairman’s Ruling 

The DEPUTY CHAIRMAN (Hon Jon Ford):  After seeking advice, I concur with the point of order raised prior 
to the adjournment by Hon Derrick Tomlinson.  I rule proposed amendment 120/4 out of order, because it is 
contingent on the passing of amendment 119 /4.   

Committee Resumed 

Hon DEE MARGETTS:  I move - 

Page 15, lines 28 to 30 - To delete all words after the word “than” and insert instead - 

one-half of those costs, or to pay an amount exceeding the equivalent of that the employee 
would receive expressed as 1 day’s earnings calculated at ordinary rates, whichever is the 
lesser.   

The Greens (WA) believe that this amendment is necessary, because agreements should be as fair as possible, 
and this amendment seeks to limit the costs for employees when they make an application to the Western 
Australian Industrial Relations Commission.  There must be access and equity under the legal system.   

Hon N.D. GRIFFITHS:  The Government opposes the amendment, which seeks to limit the costs that employees 
bear in dispute resolutions under employer-employee agreements.  The Government believes that this matter will 
be better dealt with by regulations, rather than by setting it out in the legislation.  In this way, the Government 
will provide flexibility in the event that the method for apportioning costs requires adjustment.  The limitation to 
one day’s earnings is minimal.  There should be a reasonable cost apportionment between the parties to 
discourage unreasonable or vexatious arbitration proceedings.  The intent of EEA dispute settlement resolutions 
is to encourage informal and cost-effective dispute resolutions, and to encourage open communication between 
employers and employees.  The member’s amendment is considered to be unduly restrictive in the workability of 
what the Government is seeking to achieve.   

Hon RAY HALLIGAN:  The Opposition agrees with the minister on this occasion.  Regulations have been 
mentioned yet again, and there is no doubt that they will be copious.  The detail of the regulations will be 
scrutinised in detail.   

Proposed section 97UO(b) refers to the appointment of an arbitrator.  Who will be the arbitrator?  Will the 
arbitrator require any training or experience?   

Hon N.D. GRIFFITHS:  The arbitrator will be a person with whom both parties agree.  The experience and 
training required of the arbitrator will be a matter for the relevant parties.   

Hon DEE MARGETTS:  This is the second time that the minister has talked about the flexibility of regulations.  
Is not the term flexibility a euphemism for the fact that whichever party is in power can make its own rules?  If 
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we want to guarantee a system of fairness for the working people of Western Australia, would it not be better to 
put as many of the details in the legislation, rather than leave it to a future Government that does not believe that 
workers should have a fair go at bargaining in the workplace?   

Hon N.D. GRIFFITHS:  I note the member’s point of view; however, the Government does not agree with the 
proposition.  Regulations are subject to parliamentary supervision, and, in particular, the disallowance 
procedures of the Chamber.   

Hon RAY HALLIGAN:  Proposed section 97UO(2) states -  

EEA disputes provisions must, -  

It is obligatory -  

including where section 97UP applies -  

(a) require the parties to confer together and make a genuine attempt to settle any question, dispute 
or difficulty that arises out of or in the course of the employment; 

I find that a little intriguing.  EEAs can run for a maximum of three years; they will cease to have effect at the 
end of their specified term.  I accept that the expiry of the EEA will not in itself terminate the contract of 
employment.  The explanatory memorandum states that on the expiry of an EEA, any relevant award or 
industrial agreement provision will apply to the employee.  It further states that in the absence of such 
provisions, the terms and conditions of the EEA are to be imported into the employee’s contract of employment - 
the contract of employment may well be a verbal contract; therefore, I am interested to know how it could be 
imported - except for the prescribed term of the EEA - that is understandable - and the dispute settlement 
provisions.  The dispute provisions must be included in the EEA, and they must include a genuine attempt to 
settle any question.  However, when the EEA expires, and an employee moves to the contract of employment, 
they are forgotten.   

Hon N.D. GRIFFITHS:  Yes.   

Hon RAY HALLIGAN:  Obviously, the minister does not see the anomaly.  Much work has been done to ensure 
that the EEA must - it is obligatory - provide for dispute resolutions.  However, after three years, that is suddenly 
to be thrown out the window.  Is there no need for a dispute resolution under any other contract of employment?  

Hon N.D. GRIFFITHS:  If the employer-employee agreement contains a resolution component, the resolution is 
dealt with under that component.  Essentially, the EEA ceases to exist.  Whatever dispute resolution mechanisms 
are available outside the EEA are there.  The resolution procedures under the award would apply to somebody 
who is employed under an award.  If the matter falls within an industrial agreement, the resolution procedures 
under an industrial agreement would apply.  If a dispute arose under a contract of employment that had no 
relationship to an award or an industrial agreement, it would be resolved in the same way as any other contract of 
employment, for example, in a civil court.  

Hon RAY HALLIGAN:  Under an EEA that lasts for three years, the employer and the employee are allowed to 
negotiate those dispute resolution provisions.  However, after the conclusion of the EEA, it appears as though 
they have no further input into that provision if it is part of an award.  

Hon N.D. GRIFFITHS:  If an EEA concludes and the award applies, the matter would be resolved in accordance 
with the provisions of the relevant award.  

Hon RAY HALLIGAN:  I hear what the minister says.  However, I find it difficult to understand why the 
Government allows an employee and an employer to decide their own state of affairs in the first instance but if 
they go on to an award, they no longer have that input they had in the first instance.  What was going through the 
Government’s mind when it decided to present us with that situation? 

The DEPUTY CHAIRMAN (Hon Jon Ford):  We are moving off the debate on this amendment.  We seem to be 
dealing generally with the provisions of clause 4.  I invite members to deal with this amendment so that we can 
then move on to the general provisions of the clause.  

Hon N.D. GRIFFITHS:  Without conflicting with the Deputy Chairman’s ruling, I will endeavour to answer the 
point raised by Hon Ray Halligan.  An EEA exists for a period.  While that agreement exists, it is a matter 
between the parties.  When the agreement ceases to exist, other arrangements come into play.  The Government 
sees no inconsistency with that.  For example, if they move to an area that is governed by an award, that is a 
collective arrangement rather than an individual arrangement.  
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Hon MURRAY CRIDDLE:  Proposed section 97UO(2)(d) deals with the employee’s liability of the costs of 
arbitration.  Would the minister outline the employer’s liability that is mentioned in the same clause?  I agree 
with the minister’s sentiments that the issue should be prescribed by regulation.  

Hon N.D. GRIFFITHS:  The provisions seek to limit the employee’s costs, not the employer’s costs.  

Hon MURRAY CRIDDLE:  Does that exclude the employer from having a responsibility for the cost?  

Hon N.D. Griffiths:  No. 

Hon MURRAY CRIDDLE:  That does not exclude the employer having costs imposed upon him.  Where does 
the employer’s responsibility for costs start and stop?  

Hon N.D. GRIFFITHS:  On my reading of proposed section 97UO(2)(d), the degree to which the employee’s 
costs are limited means that the balance is due to fall on the employer.  That is how it would operate.  The 
limitation is directed at the employee.  In so far as the amount is restricted to the employee, the balance will fall 
on the employer.  

Hon MURRAY CRIDDLE:  The minister is starting to concern me now.  I am sure that he can understand the 
area to which I refer.  The responsibility for disputes may well fall with one party.  If that party happens to be the 
employee, the employer ends up with a cost that he has no control over and for which he is not responsible.  We 
cannot get away from this issue.  If an employee caused the dispute, why should the employer pay the penalty?  

Hon N.D. GRIFFITHS:  That can apply to either side.  If an employer caused the dispute, why should the 
employee be liable?  The regulations have the capacity to take those issues into account.  

Hon MURRAY CRIDDLE:  The minister expects me to have blind faith.  The regulations will be limited on the 
side of the employee but there is no limitation on the employer’s expenses.  

Hon N.D. GRIFFITHS:  An EEA is an agreement.  Proposed section 97UO(2)(d) reads -  

specify how any costs of an arbitration are to be borne, which provision cannot make an employee 
liable for more than the share of those costs that is prescribed by the regulations . . .  

The arbitrator can specify how the costs are to be borne.  

Hon PETER FOSS:  This is an unnecessary regulation.  Notwithstanding that it is a matter of agreement, we are 
interfering with the terms of that agreement, for whatever reason I do not know.  I am curious to know what is 
the situation if there is no regulation.  Until such time as there is a regulation, I do not believe that an agreement 
can provide for any costs to be borne by the employee, irrespective of the merits of the dispute.  I wonder on 
what basis the regulation will be made?  Does this regulation permit variable percentages?  Does it allow an 
arbitrator to award 100 per cent of the costs if he thinks that the employee’s dispute was frivolous, vexatious or 
entirely without any merit and should not have been brought to the arbitrator?  Does it allow only one per cent of 
the costs to be borne by the employee so that irrespective of the merits the employer cannot recover 100 per cent 
of the costs?  It seems to me that this does not contemplate multiple opportunities for shares.  It seems it cannot 
be a fixed amount, if it says it cannot be more than 50 per cent.  If it is that much, then even if it is a frivolous, 
vexatious and entirely unmeritorious claim, the employee cannot be asked to pay more than 50 per cent.  That 
seems wrong to me.  I cannot see why the issue of costs could not be left to the arbitrators.  These things have a 
way of working themselves out.  I can see that the Government may want to say that the costs of the arbitration 
are to be borne as directed by the arbitrator.  I can see how the Government might want to exclude an agreement 
that says that the employee can be forced to pay the costs, but why can the agreement not provide for the costs to 
be borne as determined by the arbitrator? 

Hon N.D. GRIFFITHS:  It is true that the specification cannot be done until the matter is prescribed by the 
regulations, which is clear from the wording.  The existing wording is capable of permitting much of what the 
member refers to.  However, the Government has decided, as a matter of policy, to advance the proposition 
contained in the clause to protect the interests of employees, particularly where an arbitration turns out to be 
lengthy.  It is a policy decision on the part of this Government that it is concerned to limit what an employee may 
be up for.  

Hon PETER FOSS:  I can understand that.  My experience in the industrial relations field has been that 
employees are seldom ordered to pay costs.  However, I would have thought the eventuality should have been 
catered for; that is, if the employees’ behaviour is entirely without merit, they should be penalised in costs.  I am 
rather concerned that the minister agrees with my interpretation of the regulations.  Will he give an assurance 
that this particular section will not be brought into effect until the regulations have been worked out.  

Hon N.D. Griffiths:  It cannot operate without that.   
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Hon PETER FOSS:  It can operate.  The only way to read it then is to say that all the costs are to be borne by the 
employer.  If no proportion is fixed, then all the costs must be borne by the employer.  The Government can 
simply not pass a regulation, and that means that, ipso facto, the employer pays the whole lot.  

Hon N.D. Griffiths:  That is if there is an agreement.  

Hon PETER FOSS:  I understand that this was not intended to be just a farce; that the Government intends 
people to enter into EEAs, and that it has not said that all the costs are to be borne by the employer, so I assume 
that the Government has some genuine intent to pass such a regulation.  Will the minister indicate whether a 
regulation will be passed prior to bringing this section, and probably the whole part, into effect, and what the 
present intention of the Government is about the share allowable to be charged?  Does the minister agree with 
me that there can be only one share, and not multiple shares, and that the word “share” does not sound like a 
dollar amount, but rather like a percentage or part, and will therefore not be a fixed amount?  Will the minister 
give some indication of his belief in that area?  

Hon N.D. GRIFFITHS:  I will seek to answer those questions before being required to answer other questions or 
to listen to another point of view.  I agree that there could be multiple shares.  The Government has not decided 
on that at this stage.  The matter could be dealt with by reference to a sum of money, or by other methodology.  
That has not been decided at this stage.   

Hon PETER FOSS:  My view is that the Government cannot do either of those things.  The word “share” only 
allows a proportion.  I do not think it contemplates multiple shares.  Both of those are outside the scope of the 
proposed section.  If the Government wishes to do that, slightly different wording would be required.  

Hon N.D. Griffiths:  That is your view.  

Hon PETER FOSS:  It is my view.  

Hon DEE MARGETTS:  I moved the Greens (WA) amendment in this wording to make sure that an undefined 
situation does not arise.  This is the kind of situation Hon Peter Foss is alluding to.  I can think of a very relevant 
example where union officials in a mining region of Western Australia had enormous costs from an industrial 
dispute awarded against them, with no chance whatsoever of paying.  The reality is that the ability to engage 
highly paid Queen’s Counsel and string out the fine technicalities of the argument is well known, if a David and 
Goliath situation occurs.  Those decisions are important in an industrial dispute.  In arguing strongly against the 
position of Hon Peter Foss, I would say that it is certainly not fair.  There is nothing in there about the behaviour 
of an employee, but if a person loses because, for whatever reason, he or she cannot afford the calibre of lawyers 
available to a large corporation, or is caught in a situation in which a powerful company is prepared at any cost 
to find the technical argument to knock out the employee’s case, it is certainly not fair.  It is an intimidatory 
process within industrial relations to even leave open the possibility for that kind of legal intimidation to occur.  
There are plenty of examples of legal intimidation of various kinds occurring when people take on those with so 
much more legal resources than they have.   

Hon PADDY EMBRY:  A suitable analogy might be a court case in which the person who is found innocent 
suddenly must pay all the costs.  That seems very strange.  It is almost against our tradition of justice.  It would 
encourage claims or disputes that are quite spurious.   

Hon MURRAY CRIDDLE:  I do not think I have been provided with a complete explanation, and it will be 
interesting to see what the regulations bring.  I refer to the point I was making earlier about any question, dispute 
or difficulty that arises.  The case is similar in proposed section 97UP.  Reference is quite often made to the big 
companies, but sometimes the employers have only small numbers of employees.  It is very easy to put a 
business out of operation nowadays as a result of an industrial dispute.  That needs to be taken into 
consideration.  

Hon PETER FOSS:  The point made by Hon Murray Criddle is very valid.  The amalgamation of unions that has 
taken place over the years means that very few employers have greater financial strength than unions.   

Hon Kate Doust interjected. 

Hon PETER FOSS:  I said there were very few.  Some very big companies may exist, but most employment in 
this State comes from small businesses.  Those businesses are considerably smaller than the unions.  Much union 
money is spent on legal costs. 

Hon Sue Ellery:  Many businesses are members of the Chamber of Commerce and Industry and are represented 
by it.  That is why they pay their membership fees. 
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Hon PETER FOSS:  That is very true, but the Chamber of Commerce and Industry of Western Australia also 
does not have a lot of muscle.  It is not as big as the member’s unions.  Members opposite seem to think that it is 
big business and small Labor.  That is a strange idea about where the wealth of this country comes from.  The 
wealth tends to come from mainly small businesses.  Most of those companies are unable to afford any form of 
litigation.  The unfortunate thing is that, as we have seen on a number of occasions, unions use extreme 
measures.  They first use their own muscle, and then, if the case goes to court, they spend large amounts of 
money on representation.  I have been involved in these cases.  I have seen the lawyers who have been engaged 
by unions.  I do not think they are there on the cheap, but they are easily paid for.  The idea that members 
opposite have about the relative sizes of the parties is really a little strange.  

I support the first part of Hon Dee Margetts’ amendment, which is to delete words, but not the second part, 
which is to insert new words.  I do not know what would be the effect of supporting one part of the question and 
not the other, but it sounds like a good move.   

Amendment put and negatived. 
Hon RAY HALLIGAN:  Proposed section 97UP states -  

EEA dispute provisions may provide -   

It is not obligatory -  

for a party to refer to the relevant industrial authority,   

Does “relevant industrial authority” mean the Western Australian Industrial Relations Commission, and why has 
that been proposed?  There was some suggestion during the debate in the other place that it might be because 
fewer costs would be involved; however, the question has rightly been asked whether the Government will at 
some stage go down the path of a user-pays system.  If that were true, the system of arbitration at no cost would 
become one of arbitration at great cost.  

Hon N.D. GRIFFITHS:  The relevant industrial authority is defined in clause 4, but in proposed section 97U on 
page 5.  The intention of proposed section 97UP is to give parties the flexibility of nominating the commission if 
they wish to do so.  In many instances, that will have the advantage of limiting the cost.  If a private arbitrator 
were used, the cost would not be borne by the community generally.  

Hon RAY HALLIGAN:  I thank the minister for that explanation of the Government’s current policy.  
Admittedly, I am now asking for future policy.  Does the Government propose to at some stage introduce a user-
pays charge for that arbitration?  

Hon N.D. GRIFFITHS:  That is not contemplated. 

Hon RAY HALLIGAN:  Proposed section 97UQ talks of automatic termination, and states -  

An EEA made with a new employee may take effect before it is registered under Division 5, but under 
section 97UZ will automatically terminate if it is not lodged for registration . . .  

As termination is provided for under proposed section 97UZ, why is it also incorporated under proposed section 
97UQ? 

Hon N.D. GRIFFITHS:  It is intended that EEAs must be lodged to take effect.  Proposed section 97UQ deals 
with the commencement.  If the EEA is not lodged, it will cease.  We want people to lodge them.  

Hon RAY HALLIGAN:  I understand, and thank the minister for that.  Does the Government envisage that 
additional costs will be associated with these things that will, again, be borne by small business? 

Hon N.D. GRIFFITHS:  The Government wishes employer-employee agreements to work.  It is envisaged that 
parties will enter into them.  They should be lodged.  Employers will have a 21-day period in which to lodge 
them.  If they are not lodged, it follows that they will cease.  It would be most unfortunate if people put resources 
into achieving an objective that was not reached.  However, that is a part of life.  

Hon Peter Foss:  Will there be extensions? 

Hon N.D. GRIFFITHS:  No.  It is the same as with workplace agreements. 

Hon MURRAY CRIDDLE:  I refer to proposed section 97UP, which deals with an industrial dispute that might 
arise.  Can the minister explain how an industrial dispute or strike would be resolved?  Is this the proposed 
section under which it would be resolved, or would that happen under proposed section 97WI?  How would that 
resolution come about?  Will both parties have the right to take a dispute to the disputes committee?  How will 
the resolution be managed?  
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Hon N.D. GRIFFITHS:  Proposed section 97UP allows for the dispute provisions in the EEA to provide that 
either party may take the dispute to the industrial authority.  Proposed section 97WI refers to the issue of 
jurisdiction and provides that, in dealing with the issue, the relevant industrial authority must comply with the 
provisions of the EEA.  It also makes reference to the powers of such a relevant industrial authority.  At all times 
the EEA - as far as its provisions allow - is the instrument governing the process of dispute resolution.  Once 
again, proposed section 97UP provides that the EEA may provide for dispute resolution procedures, but does not 
have to.  

Hon PETER FOSS:  There are a number of fairly technical booby traps in the Bill, if I may put it that way.  I 
certainly understand the need for a rigorous registration period, but under some circumstances - I am thinking 
about employers in the far north of this State - it may be appropriate to allow an extension or provide for one in 
the statutes.  This problem can also arise with coronial inquests.  In that legislation, a period was provided in 
which a next of kin had to indicate whether he or she agreed to an autopsy being carried out.  That provision had 
to be amended to take into account that, for certain parts of the State, the period provided was impossible to 
meet.  I agree that a company such as Hamersley Iron Pty Ltd in the north west would be able to get things down 
to Perth on a daily basis.  However, I am sure that some station owners who live in fairly remote areas go into 
town maybe only once a week or fortnight, because it may take a few days to travel to town and they do not all 
fly around in aeroplanes.  An extension power has not been provided.  It is a bit tough that a person who lives in 
the middle of nowhere must get documents to the registrar on time.  The same situation applies to so many things 
in Western Australia; they apply beautifully for 85 per cent or more of the population, because we all live in 
Perth and other urban areas and for us it is much of a muchness.  A 14-day period is not difficult to meet for 
people who live in metropolitan areas.  However, a small number of people would find it difficult or impossible 
to get it done in that time.  If an EEA were to get to the registrar one day late, there would be no way that an 
explanation could be provided to say what happened, or that the employer did his best to get it there on time.  
We are discriminating against some of the most disadvantaged people in our State.  That is why I was curious to 
know why no extension power was provided, because one should be provided.  There should be a capacity to 
waive some of the rules for a few other technical aspects of the Bill.   

We have been referring to proposed section 97UY.  The registrar is expressly prohibited from accepting an EEA 
for registration if it is presented for lodgment after the end of the period or if any provision in the regulations has 
not been complied with.  That is rather tough.  Generally speaking, a difference should be made between 
requirements of substance and form.  Again, I want to know whether it is intended that the regulation should 
make clear those matters that are vital and those that are not.  There was a time when the Local Court would not 
receive summonses unless they were printed on blue paper.  I do not know the significance of the blue paper as 
opposed to any other colour paper, but that was the way the court wanted it; it would not accept anything else.  
There should be some capacity, under particular circumstances, for the registrar to waive all or any requirements 
if the justice of the case requires that to occur.  

Hon N.D. GRIFFITHS:  Twenty-one days is considered to be a reasonable period.  It provides for certainty.  
That period has a precedent.  In fact, to a significant extent these requirements for lodgment are along the same 
lines as those set out in section 27 of the Workplace Agreements Act.  Proposed section 97UY may provide 
some comfort to the honourable member because it provides that a party to an EEA may, in accordance with the 
regulations, lodge the EEA with the registrar for registration.  The difficulties that some people in the community 
may have with lodgment are no doubt matters that the Government will actively take on board when drafting the 
regulations.  

Hon PETER FOSS:  I know that the Workplace Agreements Act is an excellent piece of legislation and I wonder 
why we are bothering to amend it.  However, we are.  We should address problems with the legislation during 
the amendment process.  To merely refer back to past legislation, no matter how excellent it is, is no excuse for 
not dealing with the real problem.  I am now putting that problem to the minister.  The problem has come to me 
in the light of knowledge.  For instance, when the Coroners Act was passed, it provided a fixed period.  That 
legislation was passed at about the same time as the workplace agreements legislation was passed.  With 
experience we found, as many people do, that we had failed to take into account that what is fair in Perth is not 
fair in other parts of the State.  I fully accept that 21 days is a fair time in which to lodge documentation if a 
person lives in Perth.  However, ipso facto, if a person does not live in Perth but lives in the sticks in the 
Kimberley or Pilbara regions, at least 14 days can be chopped off that period.  We must then ask whether seven 
days is a fair period.  One thing the Government might contemplate, if it wants certainty, is some sort of sliding 
scale.  I do not think that the regulations can have any effect on proposed section 97UY(2), because a regulation 
cannot contradict the Act under which it is made.  Proposed section 97UY(2) states -  

An EEA must be lodged not later than the end of the period beginning with the day of execution and 
ending with the 21st day after that day.  
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Proposed subsection (3) states -  

The Registrar is not to accept an EEA for registration if - 

(a) it is presented for lodgment after the end of the period referred to in subsection (2); 

I do not care what is put in the regulations because if a person lodges it after the twenty-first day, the registrar is 
obliged to reject it.  I am sure that if the Government tried to make a regulation to vary that provision, it would 
be told that it could not.  The minister did not provide a very good answer.  It is time that we became conscious 
of the situation in the remoter parts of the State.  It is no wonder that there have been calls for secession from 
people who live in the Pilbara and further north.  Former members of the Labor Party have called for secession 
of the north west from Western Australia.  It cannot be all froth and bubble.  Obviously, there is strong sentiment 
in the north west that people of that region are not adequately catered for.  This State makes up one-third of 
Australia.  It is impossible to travel as far in any other State as a person can travel in Western Australia.  The 
Service and Execution of Process Act has been around for at least 80 years.  It provides for a different period 
when service is interstate.  Anything in Western Australia is a bit like being interstate after a certain distance is 
reached. 

Hon Paddy Embry:  The deep south is also a long way away. 

Hon PETER FOSS:  Yes.  The north west division is a very well-known division.  Many laws do not apply north 
of the twenty-sixth parallel; for example, the Retail Trading Hours Act.  There is much precedent for different 
times in respect of legislative requirements.  I would have thought that the suggestion that this can be handled by 
regulation is a good one.  It cannot be handled by regulation with the provisions currently in this legislation. 

Hon N.D. Griffiths:  The Government regards 21 days as reasonable and adequate.  Most people will not need 21 
days. 

Hon PETER FOSS:  That is very nice to know; 21 days is very adequate and reasonable in Perth.  It is not very 
reasonable north of the twenty-sixth parallel. 

Hon N.D. Griffiths:  When did the member form that theory? 

Hon PETER FOSS:  When I had to amend the Coroners Act to take into account some people were having 
difficulty meeting time limits that appear like a piece of pie to people in Perth.  We continually do this; this is a 
Perth-centric Parliament.  We do not take into account other people’s problems.  We did so with the Coroners 
Act.  I was the minister who guided that Act through the Parliament, although I was not the minister who 
promoted it.  I promoted the amending Act through the Parliament.  We consulted people in various parts of the 
State and we realised that the original time limits, which seemed perfectly adequate in Perth, were not so for 
people living long distances from Perth.  I suggest the reverse of Hon Dee Margetts’ suggestion.  Rather than 
cast this in stone, the Government should put some of these time limits into regulation.  The Government needs 
the flexibility to specify the sorts of times by which people should register their EEAs.  That happens with 
Supreme Court documents; different times are specified in the rules of that court.  Different periods are allowed 
depending on how far away a document has to be served.  I am happy with the time limits suggested for Perth 
and its environs.  Different provisions should exist for more remote areas.  If it does not do this, the Government 
may find that no-one will have an EEA in outlying areas.  People in outlying areas will be disadvantaged.  It may 
not affect many people.  It might not add up to many votes at an election but that is not the way the Government 
should govern.  It should govern for everyone in Western Australia. 

The DEPUTY CHAIRMAN (Hon Jon Ford):  Clause 4 is difficult because it is so large.  The Chamber was 
previously dealing with proposed section 97UQ before it addressed Hon Ray Halligan’s proposed amendment.  
The Chamber has moved ahead of itself.  It creates a problem in that it will have the same debate again.  I remind 
members of where we should be. 
Hon RAY HALLIGAN:  I move -  

Page 16, lines 20 to 22 - To delete the lines and insert instead - 
(a) the day on which the agreement is signed; or 
(b) a later day provided for in the EEA. 

Proposed section 97UQ(2)(a) refers to “the day on which the employment commences”.  Because this provision 
relates to an existing employee, it cannot be when employment commences.  It is worded in such a way that it 
could disadvantage an employee and possibly an employer.  Due to the checks and balances in the Bill with 
provision for 21 days for registration, considerable thought must be given to entering into an EEA by an 
employer and an employee.  Hon Peter Foss has suggested there be a way to allow an EEA to be legitimised and 
registered even though it may be one or two days out of date.  It may be out of date for a variety of reasons.  It 
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could be due to the distance involved; for example, beyond the twenty-sixth parallel.  Some small employers can 
be overwhelmed by bureaucracy and paperwork.  As such, they may find themselves out of date and out of 
pocket and in a situation that may require them to obtain legal advice.  While there appears to be sufficient room 
to move, we need to look at the practical aspects of what will be imposed on small businesses.  The minister 
should explain why proposed section 97UR(2)(a) refers to “the day after the day on which it is registered under 
Division 5”. 

Hon N.D. GRIFFITHS:  I will explain why the Government is opposed to this amendment.  The proposed 
amendment would enable EEAs for existing employees to commence on signing.  The Government believes that 
is unreasonable.  If an employee is already in employment, the Government believes that the existing 
employment arrangements should continue until the EEA is registered.  This protects existing entitlements.  If it 
were otherwise, and an EEA was not registered - for whatever reason - there could be an alteration in existing 
entitlements to the disadvantage of an employee, or even an employer.  I am advised that Australian workplace 
agreements - the federal system - and Queensland workplace agreements commence on registration for existing 
employees.  What is proposed in this Bill is seen as a fair way of dealing with matters.   

Hon DEE MARGETTS:  I agree with the minister.  The logistics of the proposed amendment are quite 
extraordinary.  If a person’s pay and conditions are to change on the day on which the agreement is signed, does 
that mean from the minute or the hour that the ink is dry, or from the time the person first walks in on the day 
after it has been signed?  That will mean that a person’s pay and conditions can be changed retroactively.  There 
will be great confusion, and it will be a legal nightmare to explain whether a person’s pay and conditions will 
change from the minute or the hour that the agreement is signed or from the beginning of the day after it has 
been signed.  Legally it is somewhat of a nonsense.  To go back to the argument put by the minister, it would be 
silly, if at some stage there was a problem with the agreement, to change the pay and conditions of a person who 
was already employed.  The whole point of the registration process is to find out whether the agreement meets 
all the criteria or whether for some reason there is a problem that needs to be sorted out.  It would be easier if the 
employer and the employee knew that once that process had taken place, they would not need to go back later 
and fix something that might be wrong with the agreement.  

Amendment put and a division taken with the following result -  

Ayes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon Paddy Embry Hon Barry House Hon Barbara Scott  

Noes (17) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Graham Giffard Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Kate Doust Hon N.D. Griffiths Hon Christine Sharp  
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  
Hon Adele Farina Hon Louise Pratt Hon Ken Travers  

Amendment thus negatived. 
Hon DEE MARGETTS:  My proposed amendment to page 18, lines 3 to 5 is a consequential amendment; 
therefore, I will not move it.   

Hon PETER FOSS:  Proposed section 97UU(1) states -  

The parties to an EEA cannot vary the provisions of the EEA once it has been signed by -  

(a) the employer; and  

(b) the employee or, where applicable, his or her representative, 

or, if section 97UM applies to the EEA, once it has been signed by the employer, the employee and the 
section 97UM signatory.   

Proposed subsection (2) states -  

Subsection (1) applies even though the EEA has not taken effect.   

I can see some reason for this provision.  It will probably be simpler for people to cancel the EEA and have a 
new one rather than enter into a variation.  However, unfortunately that is not always the case, because a lot of 
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qualifications are placed on an EEA that are not placed on a workplace agreement; in particular, the no-
disadvantage test.  This is one area about which we will be querying the operation of EEAs, because it is one of 
the things that makes the operation of EEAs somewhat difficult.  A viticulturist may enter into an agreement 
with casual workers to pick grapes for him for the duration of the harvest.  However, he may then not need them 
again until he has to prune the vines.  As I understand the operation of EEAs, if those same people come back to 
work for him again, he will need to have another EEA for them.  He cannot just have an EEA that starts and 
finishes and then starts and finishes again.  He will need to have a separate EEA for each occasion.  One of the 
problems is the no-disadvantage test.  It is interesting that although the philosophy of the unions has always been 
to try to keep workers on the same amount of pay irrespective of the work they do - that is, there is no merit-
based payment - an EEA can have the reverse effect.  The reason is that because of the no-disadvantage test that 
applies from time to time - in other words, it applies at the relevant time - there has to be a no-disadvantage test 
as at the time of registration.   

An employee on an employer-employee agreement who continues all the way through is not a casual employee, 
and the no-disadvantage test is the one that applies when the employee enters his maximum three-year EEA.  
However, every time casual employees return to work they get a new EEA and a new no-disadvantage test is 
applied.  There are problems with employees of that nature because of the possibility of the employer being 
ratchetted up.  Full-time employees have a three-year agreement with their employer but other new employees, 
because of the no-disadvantage test, might get better conditions.  The employers then have the choice of either 
being ratchetted up by the no-disadvantage test for the new employees or being in the unfortunate situation of 
new employees being paid at a higher rate than existing employees.  Under those circumstances an employer is 
between a rock and a hard place, because he does not want to disadvantage his current employees or particularly 
advantage the new employees who may not have as much experience.  Also, the employer does not want to pay 
the employee who comes and goes more than the employee who works steadily.  The same sort of problem 
occurs because if the parties want to vary the agreement, it must be cancelled instantly and a new one must be 
put in place.  That would not matter if the same provisions applied.  However, a temporal test, not an absolute 
test, applies to this situation.  In the one workplace the terms and conditions of employment could vary 
considerably, purely because of some change that needs to be made to the agreements.  It might be at the request 
of an employee.  The employer might not be willing to change the agreement, because he will have to satisfy the 
new no-disadvantage test, which could cause a number of problems for him.  That would not be an advantageous 
situation. 

I cannot understand why variations cannot be made to the agreement.  Because of the no-disadvantage test, this 
legislation differs markedly from that covering workplace agreements.  Why not provide for a variation whereby 
all the tests would be applied but the no-disadvantage test would go back to the date of the original agreement?  
That way there would no possibility of unusual situations occurring.  Why can the parties not vary the 
provisions?  Why was this legislation not drafted to allow variation by agreement with the re-registration test 
dating back to the original date of the EEA?  That would overcome one of the major difficulties in relation to the 
flexibility and use of the EEA as opposed to the workplace agreement.  It is the Government’s intention to make 
the EEA a flexible tool for use by employers.  It is not intended to do anything other than to stop what the 
Government sees as abuses - not that we would necessarily see it as abuse.  The Government did not intend to 
make this legislation unworkable.  I take it there is no hidden agenda, and that the Government does not want 
EEAs and is making them so difficult that employers will not use them.  If there is a hidden agenda, I suppose it 
is a bit naive of me to expect to be told about it.  However, I have taken the minister on face value that the 
Government has tried to make EEAs flexible and workable, as opposed to unworkable.  Can the minister see the 
advantage of what I propose as a way of dealing with this matter? 
Hon N.D. GRIFFITHS:  No, I do not see any advantage in the proposal because varying it by agreement would 
make it subject to the same checks and balances, and the same procedures would apply.  As happens with 
workplace agreements, if a variation takes place the employer and employee must enter into a new agreement.  A 
workplace agreement cannot be varied; a new agreement must be entered into.   
Reference was made to the no-disadvantage test.  The Government considers the no-disadvantage test to be 
important.  It is a mechanism to avoid exploitation.  I more than suspect that that is an area of substantial 
difference between the Government and the Opposition.  It is a substantial difference between the proposed EEA 
regime and the workplace agreement regime in existence.  These are policy differences between the parties. 
Hon PETER FOSS:  I sometimes wonder whether I have the minister’s full attention.  I know he was consulting 
at the table.  However, I repeat that the minister cannot say that this provision applies to workplace agreements 
and therefore it should apply EEAs and then, at the same time, tell me that EEAs are different from workplace 
agreements because of the no-disadvantage test.  That is the point I made.  I am asking the minister to assume 
that the no-disadvantage test applies.  However, I propose - I say it again because the minister may have missed 
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it - that because the no-disadvantage test can lead to random differences of employment terms between 
employees under the same employer that - purely dependent upon the need to vary the agreement and to cancel 
and remake the agreement - there is a good argument that a difference exists between workplace agreements and 
EEAs.  If, during the period of an EEA, which may be up to three years, it becomes necessary to vary the 
agreement because of the difference between EEAs and workplace agreements, I suggested that it should be 
subject to registration, approval and the application of the no-disadvantage test.  The only change that I 
suggested, in order to give some consistency and not lead to random variations in employment conditions of 
employees in a workplace who were all taken on at the same time, was that the no-disadvantage test should 
apply from the date of the agreement and not the variation.  That is all I am suggesting.  I thought I was putting 
forward an alternative that would increase the workability of the minister’s scheme, and retain his philosophy.  I 
hoped that I was coming up with a practical solution, but perhaps I will pause while the minister consults - 
Hon N.D. Griffiths:  No, I do not need to consult.  
Hon PETER FOSS:  I thought the minister was talking and perhaps consulting with his advisers.  I was worried 
that the minister was not listening to me and that I would have to repeat it a third time, which would be a terrible 
shame for those who had been listening.  I accepted everything the minister said in his last speech.  That is why I 
said it would be preferable to allow variation and for that variation to go through the same process as in an 
original agreement, except for the application of the no-disadvantage test. 

Hon N.D. GRIFFITHS:  The Government considers the no-disadvantage test to be crucial.  The appropriate time 
for applying the no-disadvantage test is specified in the agreement.  The honourable member referred to 
difficulties in workplaces because some people may work under different conditions.  Workplace agreements are 
interesting instruments.  I note that when Hon Peter Foss handled the Workplace Agreements Bill, he wanted 
workplace agreements to remain secret.  Workplace agreement regimes permit, if not encourage, different 
arrangements for different employees.  That is part of the flexibility they provide, and no doubt that can apply 
under the EEAs because EEAs are individual agreements.  The crucial point is that the no-disadvantage test 
applies when the agreement is entered into.  I note the honourable member’s dislike of the no-disadvantage test, 
but that is a policy difference between the Government and the Opposition.  The Government believes that the 
no-disadvantage test is crucial in preventing exploitation and that it is applied when the agreement is made.   

Hon PETER FOSS:  Now I am really convinced that the minister was not listening.  I agree with differing 
payments based on merit.  Indeed, I am very much in favour of the concept of different pay for a different value 
of work.  However, the point I was trying to make was that the Government’s philosophy is that everybody 
should be paid the same, irrespective of how hard they work.  I was adopting the Government’s philosophy, not 
mine.  Neither the Government nor the Opposition would endorse purely random differences whereby people are 
paid different amounts that are not based on merit but on the coincidence of a variation.  I accept the 
Government’s philosophy that the relevant time for the application of the no-disadvantage test is the date of 
agreement.  I have bent over backwards trying to meet the Government’s philosophies.  However, if the relevant 
time is the date of the agreement, all we have to say is that the date of agreement is when one enters into the 
EEA, rather than when it is varied.  Essentially, all the Government is doing is varying the EEA.  There are 
differences between a variation and a fresh agreement.  The Government should allow for variations.  This 
clause is silly because it does not allow for variations.  To say that that was the situation with workplace 
agreements is irrelevant because it did not matter with workplace agreements; it was all the same.  To say that a 
variation has to go through the same process as a workplace agreement means nothing because there were no 
NDTs.  However, because the Government has included NDTs, it is different.  It is nonsense to merely lift 
provisions from the Workplace Agreements Act 1993 and apply them to the Bill.  The Government must take 
into account the reality of the effect on employees.  The Government does not understand that it is imposing a 
cost and a lack of flexibility on employers, and it does not seem to care.  Employers pay wages from the profits 
they make or they go out of business.  If the Government intends to waste employer’s profits on filling in forms, 
employers will not employ and they will not stay in business.  This situation will not be good for workers, except 
for those who fiddle with the forms.  If that is what this is all about - the employment of people who fiddle with 
forms - we are missing the point.  The Government can stick to its principles, beliefs and ideas; however, it must 
incorporate the idea of a variation that will accept the no-disadvantage test.  The same no-disadvantage test 
should be applied as is used when the employee enters into an agreement.  The Government is prepared to allow 
an employee to enter into a three-year agreement on the basis of the test at the time the agreement is entered into.  
However, it is not prepared to allow a person to enter into an agreement for three years, only to have it varied 
part way through the three years without reapplying the test.  Where is the logic in that?  Why does the 
Government not reapply the test every year?  I should not say that, because it probably will.  The reality of the 
matter is that if it is prepared to suspend the no-disadvantage test for three years to give certainty to an employer, 
why can that not be done for a variation?   
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A variation in an EEA may very well be to the advantage of an employee.  Do not always assume that variations 
are asked for only by an employer; they will be frequently requested by an employee.  If the Government wants 
to provide employers with a strong disincentive to agree to a variation, this clause will certainly do that.  
Employers will not change the agreement because it will cost them an arm and a leg.  It will also result in a range 
of problems, because all the employees who are not varying their EEAs - they will know what is in the EEAs 
because they are made public - will want the same amount of money as those who are, and employers will have a 
fight on their hands.  In these circumstances, employers will not vary EEAs; rather, they will tell their employees 
to get stuffed.  They will tell employees who do not like the current terms to either put up with them or leave the 
job.  Varying EEAs will cost employers too much money.  The flexibility that existed with workplace 
agreements will not exist with EEAs, because of the possible serious financial consequences, and because a new 
EEA will have to be entered into, and that means a new no-disadvantage test.  The minister will find that people 
will not like this.  I make this helpful suggestion for the good government of Western Australia.  Obviously, the 
minister has been ordered to not change anything.  I imagine securing the approval for changes would be quite a 
lengthy process; changes would have to be taken back to not only the Minister for Consumer and Employment 
Protection, but also the unions.  The unions have a complete hold of the Labor Party through the vital parts of its 
anatomy.  Any changes are a decision not only for the Government, but also its lords and masters.  I had hoped 
that the Government would put forward some good legislation.  Further, I had hoped that when the Government 
heard a valid point, it would consider it.  The Government is behaving in the same manner in which it thinks 
employers will behave.  Perhaps government members should have silk top hats, tailcoats, and striped trousers, 
because that is the view the Government has towards the legislation.   

Hon RAY HALLIGAN:  Proposed section 97UV deals with the cancellation of an EEA.  It states -  

The parties to an EEA may at any time make an agreement in writing cancelling the EEA with effect on 
and from a specified day.   

That sounds nice and simple.  However, as Hon Peter Foss mentioned, there is no provision to amend an EEA or 
to annex anything to it.  An EEA must be cancelled and a new EEA started.  What happens in a situation in 
which the employer wants to make an amendment, thereby cancelling the old EEA and starting a new one, but 
the employee does not?  There may be a stand-off because a contract has been signed and witnessed by both 
parties, although it has not been registered.   
Hon N.D. GRIFFITHS:  It is an agreement.  The parties must agree.  One party cannot unilaterally carry on; it is 
an agreement.  
Hon Murray Criddle:  It is like the National Party in this Chamber.  
Hon N.D. GRIFFITHS:  I am glad Murray Criddle has interjected because he suggested it is like the National 
Party in this Chamber.  I can assure the National Party frontbencher that from time to time his backbenchers 
seem to be revolting.  
Hon RAY HALLIGAN:  Is there any provision in the Bill for a form of arbitration if we end up in such a 
situation?  I suggest that in some instances, it is not an unlikely scenario.  Certain promises might have been 
made but not written and certain documents might have been signed and read.  However, the parties might find 
they are not comfortable with their situation and would like the EEA to be rewritten but one party is not obliged 
to do so for a variety of reasons.  Does this Bill include provisions to overcome that problem?  
Hon N.D. GRIFFITHS:  There are registration requirements for EEAs.  People agree to it and when it is 
registered that is it.  Between the time the agreement is entered into and the time of registration, it is open for a 
party not to persist with it.  That is envisaged under proposed schedule 4, “Registration requirements for EEAs”.  
Under that schedule, proposed clause 1(1) states -  

(1) An EEA is in order for registration if -  

 . . .  

(k) each party genuinely wishes to have the EEA registered.   
There is the capacity to back out of the agreement.  
Hon RAY HALLIGAN:  The employers have been painted a particularly dark colour in these matters.  Could an 
employer, in wanting to dispense with the services of an employee, create a situation under the cancellation of an 
EEA whereby that employment is no longer required?  Does any mechanism in the Bill enable the employee to 
take it to arbitration?  
Hon N.D. GRIFFITHS:  I understand the member’s question to be what happens to an employee if the employer 
does not wish to register the EEA?  If it was an existing employment arrangement, the circumstances of that 
employment arrangement would persist.  I want to check a point about the circumstance of an employer taking 
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on a new employee under an EEA if the employer, within the period no longer genuinely wished to have the 
EEA registered, has engaged the employee subsequent to the signing of the EEA but prior to registration.  What 
are the employment circumstances of that employee?  That is the kernel of what the member is getting at.  I will 
take some advice so that I give the member the correct answer.   
A few moments ago I referred the Committee to page 71 of the Bill.  I now go back 50 pages to page 21, from 
clause 5 to clause 4.  Proposed section 97VA deals with the circumstances posed by the member’s question.  For 
example, if there are relevant award conditions, they would apply.  When an EEA takes effect, it overrides an 
award.  Proposed section 97VA(1)(b) refers to what would happen if there were no such provisions and it goes 
on to deal with the circumstances to which the member referred.  
Hon MURRAY CRIDDLE:  I want the minister to give us an explanation about the termination of contract.  I 
have an amendment on the Notice Paper regarding the exclusion of casual employees and the relevance of this 
clause to casual employees.  
Hon N.D. GRIFFITHS:  I dealt with an answer to Hon Ray Halligan by referring to matters set out in proposed 
section 97VA.  I understand Hon Murray Criddle has an amendment that relates to page 18 of the Bill.  
Hon MURRAY CRIDDLE:  Before I move that amendment, I ask the minister for an explanation of the impact 
of proposed section 97UW on casual employees.  
Hon N.D. GRIFFITHS:  Proposed section 97UW has very few words, and those words can be taken literally.  
They read -  

The termination of the contract of employment of an employee terminates an EEA that applies to the 
employment.  

If a person is employed under an EEA for a short period, that is the end of that employment.   

Hon Peter Foss:  Even for casual workers - the grape harvest, for instance?  

Hon N.D. GRIFFITHS:  Whatever the period - in those circumstances options are open to employers and 
employees.  One option is the EEA for a short period, whatever that may be, another is the award and another is 
the industrial agreement.  

Hon MURRAY CRIDDLE:  Does the reference to a short period refer to a casual employee?  

Hon N.D. GRIFFITHS:  It can be - whatever the period may be, and whatever a casual employee may be.  There 
is no precise definition of a casual employee.  I keep hearing interjections about grape pickers.  A grape picker 
could be employed for a particular period, whatever the season may be.  It would vary.   

Hon BILL STRETCH:  I have been puzzled about when to raise this question of casual workers.  I raised it in 
my second reading speech, but the only response I got was from a backbencher.  I will provide an example from 
real life of a self-employed vegetable grower who employs maybe a couple of family members and one or two 
trusted long-term employees, who would normally be expected to be covered by EEAs.  At rush periods of 
picking, he would employ maybe 20 casuals for two or three days of one week and may not want them again 
until the next harvesting period of that crop.  He would like to have the same people back again, but that cannot 
be guaranteed.  He will also use itinerant pickers - backpackers, for example - who will be there one week and 
gone the next.  Such a work force would be a little difficult to manage under any of the existing employment 
agreements, but it appears to me that it would be utterly impossible to manage legally under the regime the 
minister seems to be outlining, under the heading “Commencement, duration and variation”.  There must be 
some flexibility somewhere in the system for the employment term, the conditions of employment and the 
duration and finalisation of employment.  There would be two or three stratas operating in the same vegetable 
farm, because the work force would include the employer and his family members, the permanent employees 
and a bundle of casuals under various terms of employment.  Some would be on regular employment - two or 
three days every now and again - while during peak periods the farmer would grab whoever he could get.  What 
will be the situation with paperwork, agreements, duration and cessation of employment?  The minister can see 
where I am coming from.  This is not fairyland; it is real, everyday stuff.  The situation exists in the fruit and 
vegetable industry in my electorate and, as Hon Peter Foss mentioned, in the case of the grape pickers.  Much 
grape picking is done mechanically on contract, but a lot is still done by hand.  It is a very real situation, and 
those people are very worried.  The Western Australian Farmers Federation wrote to me saying that it had not 
had satisfactory answers.  I know the Fruit Growers Association is very concerned about it, and does not believe 
it has had a satisfactory response.  Can the minister outline how this would be handled under what is being 
proposed in this clause, and where? 

Hon MURRAY CRIDDLE:  I move - 

Page 18, line 23 - To insert after “employee” - 
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excluding casual employees, 

This will clarify the discussion the Chamber is having now.  

Hon PADDY EMBRY:  I offer as an example a case which affects my family, so I can explain it quite well.  My 
family employs up to four people at a time for a two-month period over the summer harvest.  Those people are 
found by an employment agency.  We pay the agency a sum of money per person and the agency guarantees to 
find suitable employees for that period.  If for some reason an employee were not satisfactory, we would 
dispense with that person’s services and the agency would find another employee.  Who will be responsible for 
organising the paperwork and explaining the different types of systems these workers can be employed under?  
Will it be the employment agent who finds these people, or my family, which is on the receiving end?  The agent 
just sends people out to us wherever we happen to be working.   

Hon N.D. GRIFFITHS:  I take it that Hon Paddy Embry is referring to a situation in which the so-called 
employment agency is in fact the employer.  It would be a matter for the employment agency to provide for 
EEAs between it and its employees, who are providing services to the member’s enterprise.  That is a matter for 
the employment agency.   

Referring to the amendment moved by Hon Murray Criddle, my understanding is that there is no statutory 
definition of casual employee as such.  There is no certainty about what is meant by casual employee.  The 
amendment of Hon Murray Criddle is capable of being very problematic for the operations of EEAs.  When is 
something casual, and when is it not?  What certainty can be brought to it?  I note the points made in debate 
about the registration process.  Registration need not take 21 days.   

I would have thought that it would be possible for an EEA to allow for intermittent periods of employment.  I am 
sure that that would not be beyond the realm of the wit of people who wish to engage in EEAs.  Having said that, 
I can well appreciate that EEAs might not comfortably lend themselves to situations in which people are 
employed on a once-off or twice-off arrangement for a very short period.  To say otherwise would be 
nonsensical.  To that extent, EEAs would not lend themselves to those areas of employment that we understand, 
according to everyday usage, to be casual.  In those circumstances, other arrangements could readily be entered 
into.  For example, the award structure is available.  Parties could avail themselves of the relevant industrial 
agreement.  

Hon BILL STRETCH:  I see that the minister agrees that an EEA would not fit that sort of thing.  It seems that 
the only people who do not understand the meaning of casual work are the legislators.  Everyone else in the great 
wide world seems to know exactly what we are talking about.  I do not necessarily reflect on the Government’s 
legislation.   

I turn to the application of the no-disadvantage test.  I have outlined the probable structure of a typical picking 
operation.  I understand that under the no-disadvantage test, no person can be financially disadvantaged.  Does 
that mean that a farmer who takes on a backpacker for two days and puts up with what may be inferior 
productivity while he learns the job must pay that employee under the same wage structure as is enjoyed by a 
permanent employee who has been with the farmer for five years and is under an existing work agreement?  
Does the no-disadvantage test mean that they must all be paid equally?  

Hon N.D. GRIFFITHS:  The no-disadvantage test is not meant to be inflexible.  It contains a degree of 
flexibility.  It is not simply a matter of the amount of money an employee is paid.  The test takes into account 
other, non-monetary, matters.  In general terms, the no-disadvantage test compares the overall conditions of 
employment so that a satisfactory standard and not exploitation is maintained.  To give a short answer to the 
proposition of the member, I would have thought that unless the experienced, productive employee was being 
exploited and paid the bare minimum, he would be employed at a level higher than that which would apply if 
one merely followed a no-disadvantage test.  

Hon BILL STRETCH:  Are employees able to be employed under a piecework arrangement?  Would it be 
acceptable to pay someone by piece or by crate?  My concern is what would be involved if a temporary casual 
made a frivolous claim that he has been doing the same work as the top Johnny but is not being paid the same.  
Would that be a matter of his word against that of the farmer?  Would an industrial inspector go out to the farm 
and compare the cases?  Would the matter get tied up in arbitration and red tape?  Would all that be required to 
settle a minor thing that should never have occurred? 

It is my job to point out the pitfalls, as the minister did when he was in opposition. 

Hon N.D. Griffiths:  It is your job to suggest that there may be pitfalls.   
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Hon BILL STRETCH:  I know the pitfalls that exist now, but I think this legislation will exacerbate the situation 
and make it incredibly more difficult.  Much more paperwork will be involved, and employers will have to deal 
with at least another two levels of bureaucracy.  

Hon N.D. GRIFFITHS:  In dealing with the first point, it would be a matter of comparing the conditions of the 
employment against those provided in the award.  For many areas of employment, dispute resolution procedures 
are available in situations in which someone found out that a top Johnny, as so called, was being paid more, and 
thought that that was unfair.  I think we have canvassed those during the debate today.  What some malcontent, 
as the member would classify him, does is problematic -  
Hon Bill Stretch:  People who perceive themselves as disadvantaged. 
Hon N.D. GRIFFITHS:  Unfortunately, people do that sort of thing from time to time.  We cannot legislate 
against human nature. 
Hon Bill Stretch:  Will piecework be acceptable under the Bill? 
Hon N.D. GRIFFITHS:  It would be a matter of comparing that with the award arrangements and looking at the 
overall results.  Nothing the Government is putting forward prevents people being paid well in excess of the 
award.  I would have thought that good employers would be very keen to pay their super-productive employees a 
proper reward for their output.  We are not trying to drag people down.  We are trying to make sure that people 
are not exploited. 
Hon Bill Stretch:  Won’t the no-disadvantage test click in and cause a very disruptive - 
Hon N.D. GRIFFITHS:  Neither I nor the Government agrees with the proposition that the no-disadvantage tests 
mechanisms will create disruption.  In the Government’s view, disruption, unhappiness and bad productivity in a 
workplace are caused by workers being exploited -  
Hon Bill Stretch:  Get out of the eighteenth century. 
Hon N.D. GRIFFITHS:  When it comes to certain areas, those on the member’s side belong in a time that 
precedes the eighteenth century.  However, I will not go into that.  The workplace agreements regime is based on 
secrecy, which allows a person to be exploited.  Despite the words in the statute and the notion that no-one 
should know what is going on, people find out under what conditions other people are employed.  It is the 
Government’s view that the unfair treatment of employees results in unhappiness and a lack of productivity in 
the workplace.  Those opposite may disagree with that proposition.  At the end of the day, that is why Hon Bill 
Stretch is a member of the Liberal Party and I am a member of the Labor Party.  We want people to be treated 
fairly. 
Hon BILL STRETCH:  I will ignore the gratuitously insulting remark with which the minister finished his 
statement, and point out that no employment agreement has ever achieved absolute happiness in the workplace.  
If the minister believes that it has, he is away in fairyland.  To say that we did not achieve it under workplace 
agreements is kindergarten-argument stuff.  I thought that we might have gone past that.  We accept that there 
are, and always will be, difficulties.  I am trying to avoid some of the pitfalls that the creation of these sorts of 
regulations may open up for many industries struggling for survival.  Those industries are not into exploitation.  
It happens at both ends of the scale.  Those employers would be weeded out by their peers or the work force, 
because people simply would not work for them.  The rest of the work force and all the employers that I know 
have moved away from that.  Those employers have no interest in trying to exploit people, because they know 
that they will run out of employees.  That occurred 10 years ago with some bulk employers of younger people.  
Employees do not go back to those employers.  An element will always try to gain an advantage.  That is 
progress; that always happens.  Some people, from both the employee and employer sides, will always press for 
an advantage.  We should not kid ourselves that any legislation that this or any other Government will pass will 
stop that desire to strive for human progress.  That is something we need to put behind us.  We need to look at 
creating legislation that gives both employees and employers a chance to move forward in their relationships.  
The sort of thing that we are currently arguing about and which I am pointing out to the minister is not 
constructive; it is not helping people to get into the work force and get a job.  Instead, it disadvantages the very 
people the minister and his advisers think they will help.  They are working back-to-front.   

The environment in which people can be employed must first be created.  The Government is making it harder 
and harder for people to be employed.  This legislation will mean that there will be so much paperwork that 
productive people will be taken out of the business they are running to fill in damn forms.  That is not what 
business is all about and it will not create jobs, unless those jobs are in paper manufacturing or the sifting of 
forms.  We are going backwards.  We are not creating raw jobs for employees who want to start out in casual 
work and get ahead.  Members should bear in mind that the next level of that industry will often come from the 
people who start as casual employees.  They will gradually work up and become permanent employees, workers 
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and overseers in those operations.  The minister knows how it works.  He has employed people.  We should take 
away the ideological nonsense and start looking at moving forward and creating employment, rather than making 
it harder for employers all the time to take on employees at the lower level.  

Hon ALAN CADBY:  Members on this side of the Chamber have raised the issue of casual workers and the 
difficulties faced by employers such as small vegie growers.  It seems to me that the amount of paperwork that 
they will have to do will probably encourage them to break the law and employ people not on awards but on the 
black economy.  I am sure that the Government has considered that prospect.  Has the Government made any 
predictions about the growth of the black economy in industries such as the small, vegie growing industry once 
this Bill is passed?  

Hon N.D. GRIFFITHS:  I will first deal with the point raised by Hon Bill Stretch.  He expressed a point of view 
and I expressed a contrary point of view.  Without an EEA or an industrial agreement, it will be a matter of 
falling back on an award; that is, the award would apply to the employment of particular employees by virtue of 
its operation.  I turn to page 124.  

Hon Murray Criddle interjected.  

Hon N.D. GRIFFITHS:  I would love to be up to page 124!   

The Government wishes to create an environment in which awards are modernised to provide appropriate 
flexibility and generate employment opportunities, but at the same time to minimise the circumstances that give 
rise to exploitation.  We all know that human nature is human nature.  I made the observation that we can 
legislate all we like, but that some people will always do the wrong thing.  The Bill before the Committee 
envisages that process taking place.   

Hon Alan Cadby expressed concerns about a black economy and the like.  I suppose that the observation that 
was made about human nature could also apply here.  The Government’s view is that if the Bill is taken overall, 
and if applicable EEAs or industrial agreements operate and a modernised, flexible award structure is in place, 
there should be no adverse effect on human behaviour with respect to employer-employee arrangements and it 
would instead encourage proper behaviour.  In the end, how does one assess these things?  What is the size of the 
black economy under the current laws?   

Hon Murray Criddle interjected. 

Hon N.D. GRIFFITHS:  Hon Murray Criddle said that it is when the job rate drops.  The real black economy 
may be that of people who do not register as being employed when perhaps they should.  Some people in some 
industries find themselves in Australia.  One anecdotal example is that those people should not be in Australia 
and/or should not be working in Australia.  That is where I understand black economy employment arrangements 
exist. 

Hon Murray Criddle interjected. 

Hon N.D. GRIFFITHS:  That is an assertion, and not one that the Government agrees with.  

Hon BILL STRETCH:  The industry that I am talking about would like to hear the minister say that it can 
employ anyone under an award.  That would be fair.  That system would not be overly impinged upon, compared 
with the system of EEAs, which I gather would be the Government’s preferred employment arrangement.  I do 
not quite understand how industrial agreements could help in that situation.  It seems that the only way to handle 
the situation of casual employees is to leave them on an award that contains a reasonable amount of flexibility.  I 
do not know whether a variation of plus or minus 10 per cent could be set in which industrial inspectors would 
not interfere but would make allowances for performance within the industry.  I cannot see that Labor Party 
philosophy would allow that to occur, but that could be overcome if the Government were to say that it would 
accept piecework arrangements under an award.  The people I am talking about represent a very significant part 
of the rural work force.  The Leader of the House and the Minister for Regional Development talk about 
preventing the rural slide and the depopulating of country towns.  It is essential that casual workers are given the 
incentive to obtain work in remote areas.  That will not be achieved by lumbering potential employers with 
unnecessary levels of paperwork. 

Hon N.D. GRIFFITHS:  It is the Government’s view that an industrial agreement, which applies to a workplace, 
or an EEA or an award, could apply to give rise to appropriate flexibility.  The Bill seeks to provide an award 
modernisation process. 

There is no reason why an industrial agreement applying to a workplace could not applied to piecework.  There 
is no reason why an EEA cannot apply to piecework.  I commented earlier about practicality and short bursts of 
employment brought on at short notice.  That has to be acknowledged.  The same would apply to other 
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arrangements such as workplace agreements.  These are facts of life.  The award modernisation process 
envisaged is considered to be very important in achieving modern working arrangements. 

Hon FRANK HOUGH:  Under casual and part-time arrangements, an employee may work only one day a week 
or three days a month.  Can EEAs be signed in such situations?  Would an EEA continue until the employment 
was terminated?  If an EEA contained reference to particular times of periodic employment, that would address 
the concerns of Hon Bill Stretch.  It may cover a period of only three to six months.  When the work finishes the 
EEA finishes.  That is for casual and seasonal work.  I have someone who works on my property one day a 
month.  I will not put him on an EEA as I have an arrangement with him. 

Hon N.D. GRIFFITHS:  There is no reason why an EEA cannot accommodate the circumstances of someone 
employed for short periods during a given time provided it is the same contract of employment.  That does not 
defeat the practical difficulty that Hon Bill Stretch and I have agreed can exist, particularly with a worker 
brought on at very short notice for a very short period.  For example, a person may be employed for only an hour 
or two in a one-off arrangement.  There are clear impracticalities, which would also exist with a workplace 
agreement.  An agreement could not be registered in time.  There are obvious impracticalities with short-term 
and short-notice contracts of employment.  There are no difficulties with EEAs in providing flexible ongoing 
employment relationships.  Underpinning that is the no-disadvantage test. 

Hon PADDY EMBRY:  The minister talked about employing someone for two hours.  Will the minister estimate 
the time involved for an employer to explain all the different propositions to a potential employee?  In the case 
referred to by Hon Bill Stretch, such cases occur during times of real pressure and work when people work as 
much as 17 hours a day. 

Hon N.D. Griffiths:  Sounds like us! 

Hon PADDY EMBRY:  That could be.  We cannot have a system in which an employer cannot supervise work 
in order to spend a vast amount of time with a potential employee during a busy 17-hour day.  Will the minister 
estimate how much time and effort is involved?  When an employee is employed for a short time, will inspectors 
act as eager beavers and, if they got out of bed on the wrong side on a Monday, will they be unreasonable in their 
approach? 

Hon N.D. GRIFFITHS:  Inspectors exist now.  Whether they get out of bed with an eager beaver approach is 
something that can be taken up with them.  The behaviour of inspectors is not relevant to what we are discussing. 

Amendment put and negatived. 
Hon RAY HALLIGAN:  I wish to speak on proposed section 97UX(1), which states - 

The Registrar may delegate to an officer of the Commission the performance of a function of the 
Registrar under this Division, other than this power of delegation. 

Will the minister advise what are the legal consequences of not getting this right? 

Hon N.D. GRIFFITHS:  This deals with the power of delegation.  It is the responsibility of the registrar.  If a 
purported delegation is not valid, the acts sought to be exercised under the delegated power are not valid.   

Hon RAY HALLIGAN:  In light of the terminology in this Bill with the different registrars, commissions, 
tribunals and arbitrators, as well as the different EEAs, awards, industrial agreements, contracts of employment 
and enterprise orders, will the minister be able to provide at some stage a flow chart of the circumstances that are 
associated with the EEA process? 

Hon N.D. GRIFFITHS:  I am advised that following the passage of this legislation - an event that I hope will 
occur soon - appropriate material will be provided to those who wish to utilise EEAs so that they can access 
them with, I trust, relative ease.  I am not in a position to give the member a flow chart; I am not famous for my 
drawings, nor do I have a flow chart that I can hand to him.  Clearly the Government is concerned to ensure that 
people are properly informed so that they can take advantage of this very good product that they will be offered.   

Hon RAY HALLIGAN:  I thank the minister for providing that information.  However, as we have agreed 
before and will continue to agree, this is complex legislation.  It would be advantageous to everyone if there 
were a flow chart.  It would make it easier for people to know where they were going rather than have to read the 
numerous pages in this Bill.  I would applaud the minister if he were able to utilise the resources that are 
available to him to provide such an instrument.   

Hon N.D. GRIFFITHS:  I note the member’s observation.   

Hon DEE MARGETTS:  My proposed amendment 123/4, page 20, lines 14 and 15, is a consequential 
amendment, so I will not be moving that amendment.  Amendments 125/4 and 126/4 are important to the Greens 
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(WA).  It should be a requirement that the registrar meet with the parties to an agreement or otherwise obtain 
information to satisfy himself that the EEA is in order.  The second amendment is connected to the first, because 
given the change from “may” to “is to”, it will be necessary to change the connecting word “and” to “or”.  I seek 
leave to move those two amendments cognately.  

The DEPUTY CHAIRMAN (Hon Adele Farina):  There has been some confusion, but we are now dealing with 
supplementary notice paper No 100, issue No 3.  The member does not need leave to move those two 
amendments cognately, because they are related.  

Hon DEE MARGETTS:  I move -  

Page 22, line 8 - To delete “may” and insert instead “is to”. 

Page 22, line 9 - To delete “and” and insert instead “or”. 

Because the registrar can refuse to register an agreement, we would like to make sure that he makes some effort 
to meet the parties of an agreement or to find out something about the agreement before a decision is made, 
regardless of whether it is a good or bad decision.  Therefore, we think it is reasonable that the provision should 
provide that it is not assumed that the relevant parties have not sought information.  Of course, it is possible for 
the registrar to refuse to register an agreement without doing that.  The Greens (WA) believe that our 
amendments would be a sensible inclusion so that the registrar should either meet with the parties or otherwise 
obtain information to satisfy himself that an employer-employee agreement is in order.  That would provide 
protection for all involved.  

Hon N.D. GRIFFITHS:  The Government opposes both of the member’s amendments.  The first amendment 
would require the registrar to meet with the parties as a matter of course.  That is not practicable from a cost and 
resource point of view.  In another context, it has been suggested that it would create difficulties for some 
Western Australians who live in relatively remote parts of the State.  These amendments may cause EEAs to be 
impracticable because of resource considerations.  In many cases, it may be unnecessary for a meeting to take 
place; therefore, it is better that the Bill provide a discretion rather than a compulsion for the registrar to meet 
with the parties.  Additionally, as the Bill currently is, the registrar has very wide powers to satisfy him or herself 
that the relevant EEA is in order for registration and that may or may not include meeting with the parties.   

I refer to the second part of the member’s amendment.  If Hon Dee Margetts were to have her way and the 
amendment was carried, it would read, “the registrar is to meet with the parties or otherwise obtain information 
in any way that the registrar thinks appropriate.”  That state of affairs is considered undesirable because if this 
amendment were carried, the discretion for the registrar to both meet with the parties and to otherwise obtain 
information in any way that the registrar thinks appropriate would be removed.  It is best left to the discretion of 
the registrar to meet with the parties if he thinks it is appropriate and, in addition, for the registrar to otherwise 
obtain information in any way he thinks appropriate.  

Hon DEE MARGETTS:  The minister has said that my amendments are unnecessary because there is plenty of 
provision within other parts of the Bill for the registrar to seek that kind of information.  I put it to the minister 
that if that is the case, it does not preclude that information from being sought as well as the registrar meeting 
with the parties.  Therefore, I do not believe that the word “or” is as prescriptive as the minister indicates 
because he has already said that there are abilities through other sections of the Bill for the registrar to do so.  

Hon RAY HALLIGAN:  We support the minister for the reasons that have been explained.  

Amendments put and negatived.  

Hon RAY HALLIGAN:  I refer to proposed section 97VD, which states -  

(1) This section applies where the Registrar is not satisfied that an EEA is in order for registration 
for one or more of the following reasons - 

 . . .  

(b) it does not pass the no-disadvantage test; 

(c) it purports to provide for a condition of employment that is less favourable to the 
employee than a minimum condition of employment under the MCE Act.   

How do the two proposed paragraphs interact?  

Hon N.D. GRIFFITHS:  If the registrar is satisfied that the EEA does not pass the no-disadvantage test, or it 
purports to provide for a condition of employment that is less favourable to the employee than a minimum 
condition of employment under the Minimum Conditions of Employment Act.  They are alternative standards.  
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Hon DEE MARGETTS:  I move -  

Page 24, line 16 - To delete “14th and insert instead “28th”.  

The issue relates to the ability of employees to better understand the implications of an employer-employee 
agreement, particularly new employees.  The Greens (WA) believe it is better to have more time in which to 
consider the implications of an agreement, so instead of two weeks we ask for four weeks. 

Hon N.D. GRIFFITHS:  The Government’s position is that 14 days is a reasonable time. 

Hon RAY HALLIGAN:  We were concerned about 14 days.  We certainly do not see any reason that the period 
should extend to 28 days. 

Amendment put and negatived. 
Hon DEE MARGETTS:  I move - 

Page 24, after line 17 - to insert - 

97VFA.  Employee may withdraw before registration 
(1) An employee party may withdraw from an EEA at any time during the 28 

day period mentioned in section 97VF(2) by giving written notice to the 
employer party and the Registrar and a withdrawal has effect on the day 
following that on which notice was given. 

(2) Section 97UV applies as if a withdrawal under subsection (1) was a 
cancellation of the EEA. 

I seek advice on whether it is necessary to move amendment 129/4 in this or another form or to defer putting this 
amendment until a later hour? 

Hon N.D. GRIFFITHS:  I understand that Hon Dee Margetts wishes to give her proposed amendment 129/4 
further consideration.  She may or may not move it at the end of the clause 4 amendments as they now stand and 
after amendment 136/4.  That is an acceptable course of action.  

Hon DEE MARGETTS:  I seek leave to defer consideration of the amendment to the end of clause 4. 

Leave granted. 

Hon RAY HALLIGAN:  Proposed section 97VJ reads -  

(1) Where section 97VI applies either party may, subject to subsection (2), recover from the other 
any amount which, if the EEA had not taken effect, he or she -  

(a) would have been entitled to receive; or 

(b) would not have been required to pay, 

as the case may be, in respect of the period between the day when the EEA took effect and the 
day on which the refusal of registration came into force. 

I was thinking of doing a Pauline Hanson and asking, “Please explain?” 

Hon N.D. GRIFFITHS:  Where an EEA for a new employee ceases to have effect by virtue of being refused 
registration, the parties may recover any amount they would have received or would not have been required to 
pay had the EEA not taken effect.  The period of recovery is the period between when the EEA took effect and 
when the refusal of registration took place.  The entitlement to recover only occurs where a relevant award, 
including a relevant enterprise order, would have applied if the EEA had not taken effect and an action to 
recover the amount under this clause can be done by way of an action in an industrial magistrate’s court.  That is 
proposed subsection (3).   

Hon RAY HALLIGAN:  There are times when I wish the minister would explain a little more.  Proposed section 
97VL provides that the registrar must provide a copy of an EEA that is registered to the employer and the 
employee and, where applicable, to the employee’s representative.  The Opposition is concerned about the 
bureaucracy - the fact that copious quantities of material must be provided in some detail to all concerned, 
including the employee’s representative.  The only one not included is the third witness.  An enormous 
administrative process is involved, considering the type of information required to be provided to the employees.  
The Opposition believes that it goes beyond the bounds of necessity.  A summary of the information should be 
sufficient.  It has already been mentioned that, because of the bureaucratic process, there will be problems 
getting people to sign EEAs.  There will certainly be problems for employers.  Members of the Government, and 
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some of the minor parties, have already complained about some federal legislation that went through a couple of 
years ago, and all the paperwork and bureaucracy attached to it.  Now the Government is going down a similar 
path, causing employers, particularly small employers, to have to provide copious quantities of information.  For 
that reason, the Opposition will seek a division on this proposed section.   

Hon PADDY EMBRY:  The legislation states that the registrar must give a copy of an EEA that is registered to 
the employer and the employee within seven days.  At busy times of the year, there will be many people on the 
road.  Many registrars will be needed, if it is a requirement that they go to the place of employment.  In the 
business in which my enterprise employs people, they are covering large areas of the State quite often at night 
and out of the range of mobile telephones.  The registrars will have great difficulty tracking down some of these 
people.  Will the minister explain how many people will be required to represent the registrar, and how they will 
do it?  

Hon N.D. GRIFFITHS:  Once an EEA is registered, notification of the fact of registration is required within 
seven days.  In addition to giving notification of the fact that something has been registered, it seems to me 
entirely reasonable, that there be certainty about what has been registered.  Providing a copy of the registered 
EEA should be no more difficult than providing notification of the fact of registration, in most instances.  It is 
not a particularly onerous task.  The EEA, on its face, would provide for the notice of registration, and a copy of 
the registered EEA should be sent.   

Hon PADDY EMBRY:  Perhaps I did not make myself clear.  The people employed in my enterprise do not 
really have a fixed address.  They move from one Co-operative Bulk Handling Ltd bin to another, in different 
districts.  They have no advance notice about where they are moving to, and which bin they will be working at.  
From my experience of trying to track down my son, who manages the business, I can assure the minister that in 
many circumstances there would be great difficulty delivering the notice to the employee, if the legislation puts 
the onus on the registrar.  It would be a near impossible task, in some circumstances.  I do have knowledge and 
experience of what I am talking about.   

Hon MURRAY CRIDDLE:  The difficulty I have is that the proposed section provides that the registrar must 
give a copy of the EEA that is registered to the employee and the employer.  Is it to be physically given, or can it 
be sent in the mail?  How do the employee and the employer receive the document?  

Hon N.D. GRIFFITHS:  The advice I have been given is to the effect that this is not necessarily a matter of 
physically handing a document to someone.  It means causing that person to receive it, either physically, or at 
some designated point.  It would be no different from the normal legal process, in which a person gives an 
address for service.  The address for service may be a post office box in the remotest part of the State.   

Hon Paddy Embry:  It could be in New Zealand in this case.   

Hon N.D. GRIFFITHS:  It might be on the planet Jupiter, but it is something that the Government believes the 
registrar should be required to do.  It is not onerous.  This deals with EEAs entered into in Western Australia, 
and the parties can be expected to provide an appropriate point for the documents to be received.  I do not see 
any great difficulty with that.  

Hon PADDY EMBRY:  Is the minister not expecting the documents to be sent to the employee during the term 
of the employment?  Will the documents be sent when the work is finished and the workers have returned to 
their country of origin?  

Hon N.D. GRIFFITHS:  The workers do not have to be handed the documents physically.  Documents are served 
every day, which are not received physically by someone.  That is the real world.  Section 76 of the 
Interpretation Act 1984 makes this abundantly clear.  I will read it to Hon Paddy Embry so that he will not have 
to jump up again -  

Where a written law authorizes or requires a document to be served, whether the word “serve” or any of 
the words “give”, “deliver”, or “send” or any other similar word or expression is used, without directing 
it to be served in a particular manner, service of that document may be effected on the person to be 
served - 

(a) by delivering the document to him personally; or 

I have said that can occur, but need not necessarily occur.  Section 76 continues - 

(b) by post in accordance with section 75(1); or 

There is much to do with service by post in that section.  The section continues - 

(c) by leaving it for him at his usual or last known place of abode . . .  
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As I said earlier, all these circumstances are dealt with.  It is not something that will cause difficulty.  

Hon Murray Criddle:  Will there be a penalty?  

Hon N.D. GRIFFITHS:  There is no penalty.  It is a statutory obligation on the part of the registrar, which the 
Government wishes the Parliament to endorse.  It is a duty that the registrar will be required to carry out.   

Hon RAY HALLIGAN:  I refer to proposed section 97VM on page 27.  I ask the minister’s indulgence in 
clarifying what is probably a legal issue.  Proposed subsection (2) states that an appeal must be brought within 
14 days.  Can the minister explain that?  Our concern is that, again, small businesses may be disadvantaged.  The 
proposed section relates to an appeal against a refusal of registration and states that the employer or employee 
may appeal to the relevant industrial authority against a refusal by the registrar to register the EEA, but that such 
an appeal must be brought within 14 days “after the day on which the party received notice of the refusal”.  We 
are concerned that the 14-day period may disadvantage a number of small businesses.  It could come down to a 
decision about when the notice is received.  The mail delivery service in country areas may not be as good as it is 
in the metropolitan area.  Who is to know when the employer has received the notice?  I suggest that a date 
certain in time would be necessary. 

Hon N.D. GRIFFITHS:  The last point is an evidentiary matter.  That sort of evidentiary difficulty arises in any 
number of situations.  It is normally overcome by someone testifying, either in an affidavit or orally, about what 
has taken place.  Our society tends to operate on the basis that, by and large - although perjury occasionally 
occurs - people tell the truth when they give evidence.  That would be an evidentiary matter.   

The 14-day limit relates to a refusal under proposed section 97VG, which also provides that the registrar must 
give notice within seven days after making a determination.  It comes down to what is considered to be a 
reasonable period.  The Government’s view is that the periods set out in the Bill are reasonable.  We want people 
to get on with making their EEAs.  We do not want people hanging around in a state of uncertainty if it can be 
avoided.  

Hon RAY HALLIGAN:  I asked about the word “brought” in the sentence “an appeal must be brought within 14 
days”.  What is meant by that?  

Hon N.D. GRIFFITHS:  It means that the appeal is lodged in the Industrial Relations Commission and 
commences.  

Hon DEE MARGETTS:  I move -  

Page 30, after line 26 - To insert - 

(2a) For the purposes of subsection (2) the Registrar is to have regard for any current or 
likely wage increases under an award or a relevant order during the term of the EEA. 

The reason for this amendment is that minimum-rate awards will change to incorporate successful state wage 
cases.  A delay of some time could occur before an increase in the minimum rate takes place.  EEAs could very 
quickly fall below the safety net, especially if the term of the agreement is for a couple of years.  An EEA which 
just matches the award rate and which is registered in July this year will fall behind in August when the awards 
will be adjusted to reflect the latest $18 increase.  A minimum-rate EEA should have a mechanism that allows 
for pay increases during its term of operation.  The amendment does not require that to happen.  It simply says 
that the registrar must have regard for changes in award rates.  There may be a clear need for a pay increase.  The 
amendment says that likely wage increases during the term of an EEA should be part of that process and taken 
into consideration.  

Hon N.D. GRIFFITHS:  In assessing the applicability of a no-disadvantage test, the registrar would already take 
into account the current position.  However, there can be no practical way of quantifying likely wage increases.  
The amendment seeks to in some way pre-empt or guesstimate what is going to happen.  I suggest that that is not 
practical or desirable.  

Hon RAY HALLIGAN: Like the minister, I have problems with this amendment.  The amendment states that it 
is to cover the term of the EEA which, as we know, can be up to three years, and is to have regard to any current 
or likely wage increases.  If this amendment were passed, it would mean that the registrar would have to take 
into account future wage increases.  That might be somewhat different.  I agree with the minister in this case; it 
would be tantamount to crystal ball gazing.  
Progress reported and leave granted to sit again, pursuant to standing orders. 
 

 


